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nt L.S!. biSTRICT COURT 

NORTHERN DISTRICT OF TEXAS 



\ IN THE UNITED STATES DISTRICT COUR T 
LEOR the northern DISTRICT OF TEX.^ S 



BRIAN JOHNSON, 

Plaintiff, 



V. 



CIVIL ACTION NO 



FILED 



JUL2O2006 



CLERK, U. 

.By 




COURT 



306- CV1293-P 




NATIONAL ASSOCIATION OF 

SECURITIES DEALERS, INC., 

Defendant. 



NOTICE OF REMOVAL OF 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 

Defendant National Association of Securities Dealers, Inc. ("NASD"), pursuant to 28 U.S.C. 
§§ 1441 and 1446, and in accordance with 28 U.S.C. §§ 1331, 1332, and 1367 and 15 U.S.C. 
§§ 78aa, respectfully notifies this Court that: 

1. A civil action was commenced on or about July 5, 2006, captioned Brian Johnson v. 
National Association of Securities Dealers, Inc.^ Cause No. DC-06-06520, pending in the 44th 
Judicial District Court of Dallas County, Texas (the "State Court Action"). 

2. Counsel for NASD received a copy of the Original Petition and Demand for Jury 
Trial ("Petition") in the State Court Action by U.S. mail on July 5, 2006, attached hereto as 
Exhibit A. No other process, pleading, or order in the state court action — including a summons or 
citation — ^has been served upon defendant NASD or its counsel, and no motions or other matters are 
pending in the State Court Action. The documents described in Local Rule 81.1(a)(3) are attached 
hereto as Exhibit B. 

3. NASD is the only defendant named in the state court action. 

4. This Notice of Removal is filed within thirty days after the first receipt of the 
original pleading by the named defendant, in accordance with 28 U.S.C. § 1446(b), and is signed in 
accordance with Rule 1 1 of the Federal Rules of Civil Procedure. 
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6. This Court has original diversity jurisdiction over this action pursuant to 28 U.S.C. 
§ 1332, in that this is an action between citizens of different States in which the amount in 
controversy exceeds $75,000. Defendant NASD is incorporated in the State of Delaware and has its 
principal place of business in Washington, D.C. See Petition ^ 2. Plaintiff Brian Johnson appears to 
be a citizen of Texas residing in Irving, Texas. See id. f 1. Thus, defendant and plaintiff are 
citizens of different States, and defendant is not a citizen of the State in which the removed action 
was brought. Plaintiff seeks damages for economic harm, mental anguish, and reputational injury, 
sufficient to compensate him for the loss of "his Ameriprise sponsorship and any chance at 
becoming a salaried Ameriprise employee" and irreparable harm to his "personal relationships, 
personal health and self-confidence," Id. 1 8; see id. TfTJ 43-47. Plaintiff also seeks trebled statutory 
damages under Texas law, id. ^ 43, and exemplary or punitive damages, id. § K.c. Plaintiff 
estimates his total damages at $537,000. See id., Exh. C, at 3. This sum exceeds the requisite 
amount in controversy. 

6. This Court also has original federal-question jurisdiction over this action pursuant to 
28 U.S.C. § 1331 and 15 U.S.C. § 78aa, because one or more of plaintiff s causes of action arises 
under the Securities Exchange Act of 1934 ("Exchange Act"), 15 U.S.C. §§ 78 etseq., and the rules 
and regulations promulgated therexmder. NASD is a self-regulatory organization registered with the 
Securities and Exchange Commission (SEC) as a national securities association pursuant to the 
Maloney Act amendments to the Exchange Act, 15 U.S.C. §§ 78o-3 et seq. Plaintiff seeks to hold 
NASD liable for performing its functions arising under the Exchange Act and the rules and 
regulations thereunder. See 15 U.S.C. § 78aa (federal district courts have "exclusive jurisdiction'' 
over "violations of [Title 15] or the rules and regulations thereunder, and of all suits in equity and 
actions at law brought to enforce any liability or duty created by this title or the rules and 
regulations thereunder") (emphasis added). Plaintiff contends {see, e.g.. Petition ^ 22, 25, 30-31, 
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38) that NASD has failed to fulfill its obligations in connection with the registration of securities 
representatives, the administration of the Series 7 Examination, and related reporting obligations — 
obligations that arise under and are expressly governed by the Exchange Act and rules promulgated 
thereunder. See, e.g., 15 U.S.C. § 78o(b)(7) (the SEC "may require persons associated with . . . 
brokers and dealers to pass tests administered by or on behalf of ' self-regulatory organizations such 
as NASD); 68 Fed. Reg. 1 1424, 1 1426 (Mar. 10, 2003) (setting out the text of NASD Rule 1031(a), 
which specifies that persons who wish to engage in the investment banking or securities business 
with an NASD member firm must pass the Qualification Exam for Representatives specified by 
NASD). Some or all of plaintiff s claims therefore are within this Court's exclusive jurisdiction 
pursuant to 15 U.S.C. § 78aa. Any remaining claims are so related to the federal claims that they 
form part of the same case or controversy, and this Court has supplemental jurisdiction over any 
such claims pursuant to 28 U.S.C. § 1367. 

7. Because this action is within this Court's original jurisdiction pursuant to 28 U.S.C. 
§§ 1331, 1332, and 1367 and 15 U.S.C. § 78aa, the action may be removed to this Court pursuant to 
28 U.S.C. §1441. 

8. A copy of a Notice of Filing of Notice of Removal is attached hereto as Exhibit C. 
Promptly after filing this notice, defendant will serve that notice on counsel for plaintiff and will file 
copies of the Notice of Filing and this notice with the 44th Judicial District Court of Dallas County, 
Texas, as required by 28 U.S.C. § 1446(d). 

WHEREFORE, defendant NASD prays that the State Court Action be removed from the 
44th Judicial District Court of Dallas County, Texas, to the United States District Court for the 
Northern District of Texas. 
DATE: July 20, 2006 
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RespectfuUj^ submittl^d, 

GroSO>C UUNN & CHUTCHER LLP 



By: 



OF COUNSEL: 

F. Joseph Warin 

William M. Jay 

Jennifer J. Schulp 

GIBSON, DUNN & CRUTCHER LLP 

1050 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

Telephone: (202) 955-9500 

Fax: (202)467-0539 



Thomas (S. McGraw 
State Bar M). 13653700 
TMcGraw@gibsondunn.com 
John Franklin Guild 
State Bar No. 24041022 
JGuild@gibsondunn.com 

2100 McKinney Avenue, Suite 1 100 
Dallas, Texas 75201 

Telephone: (214) 698-3133 
Facsimile: (214) 571-2937 

ATTORNEYS FOR DEFENDANT 
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CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing Notice of Removal of National 

Association of Securities Dealers, Inc. has been served on counsel for Plaintiff, Brian Johnson, by 

certified mail retum receipt requested and by facsimile on this 20th day of July, 2006 as follows: 

Jason L. Horton 

Mark C. Burgess 

CRISP, BOYD, POFF, SCHUBERT & BURGESS L.L.P. 

2301 MooresLane 

Texarkana, Texas 75505 

Telephone: 903-838-6123 

Facsimile: 903-832-8489 




[ Franklin Guild 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

BRIAN JOHNSON, 

Plaintiff, 

CIVIL ACTION NO. 



NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC., 

Defendant. 

TABLE OF CONTENTS OF EXHIBITS TO NOTICE OF REMOVAL OF 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 



A. Plaintiffs Original Petition and Demand for Jury Trial, received by counsel for 
National Association of Securities Dealers, Inc. ("NASD") on July 5, 2006. 

B. Documents described by Local Rule 81.1 (a)(3) : 

1. Index of all documents filed in Brian Johnson v. National Association 
of Securities Dealers, Inc., Cause No. DC-06-06520, pending in the 
44th Judicial District Court of Dallas County, Texas (the "state court 
action"). 

2. Docket Sheet regarding the state court action. 

3. Plaintiffs Original Petition and Demand for Jury Trial, file-stamped 
July 5, 2006 (with accompanying transmittal letter), which NASD 
asserts on information and belief is the only document filed in the 
state court action. 

4. Certificate of Interested Persons of NASD, which will be filed 
contemporaneously with the Notice of Removal of NASD. 

C. State Court Notice of Filing Notice of Removal. 
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J. DAVID CRISP 

BoARo Certified • Personal Injury Trial Uw 
Texas Board Of Legal Specialization 

BO\RD CERTlflED • CiVILTrIAL ADVOCACY 

National Board of Trial Advocaq 

JACK N.BOYD JR. 

Board Certified • Personal Injury Trial Ikhi/ 
Texas Board Of Legal Specialization 

FRANKUNA.POFF,JR. 

BILL SCHUBERT 

Board CERTifiED • Personal Injury Trial Law 
Texas Board Of Legal Specialization 

MARK C. BURGESS 

Board Cerhfied • Personal Injury Trial Law 

Texas Board Of Legal Specialization 



MINOR W (TREY) DAVIS. Ill 
JASON LHORTON 



Of Counsel 
RANDALL D.GOODWIN 

DAVID P. COTTEN 

Board Cekofied • Personal Injury Trial Law 
Texas Board Of Legal Specialization 



ATTORNEYS UCENSED TO 

PRACTICE IN TEXAS & ARKANSAS 

STATE AND FEDERAL COURTS 



QFFICE ADMINISTRATOR 

DEBORAH G. MCENTIRE 



S^l 



Crisp, Boyd, Poff, 
Schubert & Burgess, l.l.r 



Attorneys at Law 

A Pestered Limited Liability Partnership 



2301 MooRES Lane • Post Office Box 6297 

Texarkana, Texas 75505-6297 

Telephone: 903/838-6123 • Facsimile: 903/832-8489 

u/14/m, cbplaw. com 



June 30, 2006 



Via First Class Mail 

Mr. Jim Hamlin 
Dallas County District Clerk 
600 Commerce Street 
f* Floor— Suite 103 
Dallas, Texas 75202 

Re: Brian Johnson v. National Association of Security 

Dealers, inc., Cause No. ; In the District 

Court of Dallas County, Texas. 

Dear Mr. Hamlin: 

Enclosed please find the Dallas County Civil District Court Cover 
Sheet and the original and two (2) copies of PlaintifFs Original Petition and 
Demand for Jury Trial. I would asl< that you please file the Original Petition 
with the records in your office and place your file-marked stamp upon both of 
the extra copies and return to me in the self-addressed, stamped envelope 
enclosed for your convenience. 

Also enclosed is my firm's check in the amount of $247.00, 
representing the civil filling fee of $217.00 and jury fee of $30.00. Formal 
service is not necessary at this time. 

If you have any questions or comments, please do not hesitate to 
contact my office. Kindest regards. 



Sincerely yours 




Jason L. Horton 



JLH/anw 
1176.000 
Enclosures 

cc: Mr, William M Jay 

Mr. Mark C. Burgess 
Mr. Brian Johnson 



Casuals:© ®-xa&<ifc^ 



i1/5Q^^ 



B DQommtBtiiS-AFWeEi&'Simi 



f/Mm) 



O6Pa^^0l96(9f 69 




Dallas County Civil District Court Cover Sheet 



Styled^ 



^^.V 



K 



A^.9^^4^/-^ /^A-VVfr^.-^^'J,.2^i^^ ^^ ^^ftS^ia^^ /^^"^ 



This Civil Cover Sheet must be completed, filed and served with every petition. The infonnation should be the best available at the 
time of filing, understanding that the infonnation may change before trial. This information does not constitute a discovery request, 
response, or supplementation, and is not admissible at trial. Check (•) all applicable boxes. 
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CAUSE NO. 



BRIAN JOHNSON § IN THE JUDICIAL 

§ 
Plaintiff, § 

§ 
vs. § 

§ DISTRICT COURT OF 

NATIONAL ASSOCIATION OF § 

SECURITIES DEALERS, INC. § 

§ 
Defendant § DALLAS COUNTY, TEXAS 

PLAINTIFF'S ORIGINAL PETITION AND DEMAND FOR JURY TIOAL 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW, Plaintiff, BRIAN JOHNSON, and files this, PLAINTIFF'S ORIGINAL 
PETITION AND DEMAND FOR JURY TRIAL, and in support hereof would respectfully show 
unto this Court the following: 

I. 
PARTIES 

1 . Plaintiff, Brian Johnson, is an individual who resides at 943 1 Penny Lane, Irving, 
Texas 75063. 

2. Defendant, National Association of Seciirities Dealers, Inc. (NASD), is a foreign 
corporation organized under the laws of the State of Delaware, with its principle place of 
business located at 1735 K Street NW, Washington, D.C., 20006. NASD's national counsel, 
Gibson, Dunn & Crutcher, L.L.P., 1050 Connecticut Avenue, N.W., Washington, D.C. 20036, 
has agreed to accept service of process in lieu of formal siunmons. See Exhibit "A." 
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IL 

VENUE 

3. Venue is proper in this County under a permissive venue provision. Specifically, 
this suit is brought under the Texas Deceptive Trade Practices Act, which provides that such an 
action may be filed "only" in a county (1) in which venue is proper under Civil Practice & 
Remedies Code Chapter 15, or (2) where the defendant or its authorized agent solicited the 
transaction made the subject of this suit. Venue is proper in this County under Texas Civil 
Practice & Remedies Code § 15.002(a)(1), as all or a substantial part of the events or omissions 
giving rise to the claim occurred in Dallas County. 

III. 
FACTS AND ALLEGATIONS 

4. In or around June of 2005, Plaintiff began a promising career at Ameriprise 
Financial, Inc. (Ameriprise), formerly known as American Express. As a prerequisite to 
becoming a securities dealer for Ameriprise, Plaintiff needed a passing score on the Series 7 
Exam. The Series 7 Exam is a qualification examination formulated by the New York Stock 
Exchange (NYSE), administered to ensure that all potential seciorities dealers possess the 
knowledge, skill and ability necessary to perform the critical functions of a registered securities 
dealer. 

5. On September 20, 2005, Plaintiff took the Series 7 Exam at Prometric Test 
Centers, 2300 Airport Freeway, Clockwater Walkway Suite 235, Bedford/Ft. Worth, Texas 
76022. Upon completion of the Exam, Plaintiff resumed his sponsorship at Ameriprise in 
anticipation of his Series 7 Exam results. 
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6. In order to pass the Series 7 Exam, Plaintiff needed a score of at least seventy 
percent (70%). Immediately after taking the Series 7 Exam, NASD informed Plaintiff that he 
received a failing score of sixty-nine percent (69%). NASD subsequently posted the failing 
score for public view. 

7. Even though Plaintiff, Plaintiffs friends and family. Plaintiffs employer and 

virtually any person with access to a computer were informed Plaintiff failed the Series 7 Exam, 

on January 23, 2006, NASD informed Plaintiff that he actually passed the Series 7 Exam, to wit: 

I am writing to inform you of a scoring issue that affected the outcome 
of the Series 7 examination administered to you on September 20, 2005. 
NASD has determined that a software error introduced into the 
automated scoring mechanism for the Series 7 exam affected a limited 
subset of individimls who sat for the exam between October 2004 and 
December 2005... Your examination result was among those affected, 
and you should have received a passing score. 

&e Exhibit "B". 

8. As a result of NASD erroneously informing Plaintiff, Ameriprise and the general 
public that Plaintiff failed his Series 7 Exam, Plaintiff eventually lost his Ameriprise sponsorship 
and any chance at becoming a salaried Ameriprise employee. Plaintiffs personal relationships, 
personal health and self-confidence were also irreparably damaged by NASD's inexcusable 
neglect. 

IV. 
CAUSES OF ACTION 
A. Countl-DTPA 

9. Plaintiff is a consumer under the Texas Deceptive Trade Practices Act because 
Plaintiff is an individual who sought or acquired services by purchase from NASD. 



ORIGINAL PETITION AND DEMAND FOR JURY TRIAL Page 3 of U 

Johnson v. NASD, File 1 176.000 



CaslSa1s:(S®-xa&<ifcVSQ6^^ DDoraraelnl 3-4 F\\eE\lkl3/mQmm)&Pa^l^6^3o&t 69 



10. NASD violated the Texas Deceptive Trade Practices Act by engaging in false, 
misleading or deceptive acts or practices that Plaintiff relied on to his detriment. Specifically, 
NASD accepted the responsibility of administering and scoring Plaintiffs Series 7 Exam with 
the knowledge of a potential "scoring issue" that could, and in fact did, prevent Plaintiff from 
achieving the proper result on his Series 7 Exam. NASD knew, or should have known, of this 
"scoring issue" as far back as October of 2004, yet nonetheless chose to administer and score 
Plaintiffs Series 7 Exam in September of 2005 using the same defective software. NASD failed 
to disclose information concerning NASD's ability to properly score Plaintiffs Series 7 Exam, 
which was known at the time of NASD's transaction with Plaintiff, and such failure to disclose 
said information was intended to induce Plaintiff into a transaction into which Plaintiff would 
not have entered had the information been disclosed, 

1 1 . NASD also violated the Texas Deceptive Trade Practices Act by engaging in an 
unconscionable action or course of action, which to Plaintiffs detriment, took advantage of 
Plaintiffs lack of knowledge, ability, experience, or capacity to a grossly unfair degree. 
Specifically, NASD administered the Series 7 Exam to Plaintiff in September of 2005 when 
NASD knew, or should have known, of an admitted "scoring issue" that affected Exam scores as 
far back as October of 2004. Plaintiff took the Series 7 Exam, and relied on NASD's ability to 
properly score his Exam, without knowledge that this "scoring issue" could potentially affect 
Plaintiffs Series 7 Exam results. 

12. NASD's conduct was the producing cause of Plaintiff s injiiries, as outlined infra, 
B. Count II- Breach of Contract 

13. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 
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14. A valid, enforceable contract was created when Plaintiff registered to take the 
Series 7 Exam and tendered the appropriate Exam fee to NASD. 

15. Plaintiff, as a party to the contract, has standing to sue for breach of the contract 
between Plaintiff and NASD. 

16. The contractual agreement between Plaintiff and NASD provided that Plaintiff 
would take the Series 7 Exam, and either expressly or implicitly provided that NASD would 
score Plaintiffs Exam correctly. 

1 7. Plaintiff performed his contractual obligations . 

18. NASD failed to perform its contractual obligations, thereby breaching said 
contractual agreement by incorrectly scoring Plaintiffs Series 7 Exam. 

19. NASD's breach caused Plaintiffs injuries, as outlined infra. 

C. Count III- Negligence 

20. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 

21. By agreeing to administer Plaintiffs Series 7 Exam, and by accepting money for 
scoring Plaintiffs Series 7 Exam, NASD owed Plaintiff a duty to properly score the Exam. 

22. NASD breached its duty to Plaintiff when NASD failed to properly score 
Plaintiffs Exam, thereby erroneously informing Plaintiff and the general public that Plaintiff 
failed the Series 7 Exam when in fact, Plaintiff actually passed the Exam. 

23. NASD's breach proximately caused Plaintiffs injuries, as outlined infra, 

D. Count IV- Gross Negligence 

24. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fiilly set forth herein. 
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25. When viewed objectively from NASD's standpoint at the time NASD scored 
Plaintiffs Exam, NASD's failure to properly score and/or administer Plaintiffs Series 7 Exam 
involved an extreme degree of risk, considering the probability and magnitude of the potential 
harm to Plaintiff and others. 

26. As NASD permitted the incorrect scoring of Series 7 Exams for almost one year 
prior to administering the Exam to Plaintiff, NASD had actual, subjective awareness of the risk 
that Plaintiffs Exam would be incorrectly scored, but nevertheless proceeded with a conscious 
indifference to Plaintiffs rights, safety and/or welfare. 

27. As a result. Plaintiff is entitled to recover exemplary and/or punitive damages for 
NASD's grossly negligent conduct. 

E. Count V- Negligent Misrepresentation 

28. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 

29. NASD represented to Plaintiff that Plaintiff failed the Series 7 Exam in the course 
of NASD's business, in a transaction in which NASD had an interest. 

30. As is evidenced by attached Exhibit "B", NASD admitted that the original score 
provided to Plaintiff was incorrect. However, before informing Plaintiff of the "scoring issue" 
responsible for said incorrect score, NASD supplied the false information for the guidance of all 
of Plaintiff s potential employers, and any other interested individual. 

31. NASD did not exercise reasonable care or competence in obtaining or 
communicating Plaintiffs incorrect Exam score. 

32. Plaintiff and others justifiably relied on NASD's misrepresentation, and NASD's 
negligent misrepresentation proximately caused Plaintiffs damages, as outlined infra. 
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F. Count VI- Tortious Interference with Prospective Relations 

33. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 

34. If NASD properly scored Plaintiffs Series 7 Exam, there existed at the very least 
a reasonable probability that Plaintiff would have entered into a business relationship v^th 
Ameriprise. 

35. NASD intentionally interfered with Plaintiffs business relationship with 
Ameriprise by publishing an erroneous result to Plaintiffs Series 7 Exam. 

36. NASD's conduct was independently tortious and/or unlawful, and proximately 
caused Plaintiffs injury, resulting in actual damage or loss, as outlined infra. 

G. Count VII- Defamation 

37. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fiilly set forth herein. 

38. NASD published Plaintiffs incorrect Series 7 Exam score by making said 
incorrect score available to Ameriprise and the general public through various search engines 
sponsored by NASD. 

39. The incorrect Exam score referred directly to Plaintiff. 

40. The incorrect Exam score was defamatory in that it injured Plaintiffs reputation, 
thereby exposing Plaintiff to public contempt or ridicule, causing Plaintiff financial injury, and 
compromising Plaintiffs integrity and/or virtue. 

41. As evidenced by Exhibit "B", Plaintiffs erroneous Exam score was false and was 
made negligently by NASD. 
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42. Plaintiff suffered pecuniary injury as a result of Defendant publishing Plaintiffs 
erroneous Series 7 Exam score, as outlined infra, 

V. 
DAMAGES 

A. Count I- DTPA 

43. Because NASD acted knowingly and/or intentionally. Plaintiff is entitled to 
recover treble damages under the Texas Deceptive Trade Practices Act, Texas Business 
Commerce Code § 17.50(b)(1). 

44. NASD's conduct was the producing cause of economic damages incurred by 
Plaintiff, including, but not limited to, loss of salary, bonuses and incurrence of personal debt. 

45. NASD's conduct was also the producing cause of mental anguish suffered by 
Plaintiff, for which Plaintiff is also entitled to recover damages. At the time NASD released 
Plaintiffs incorrect Series 7 Exam score, NASD had actual awareness of the falsity, deception 
and/or unfairness of administering and/or scoring Plaintiffs Series 7 Exam at a time when the 
Exam scoring system was faulty. In addition, NASD had specific intent that Plaintiff act in 
detrimental reliance on the falsity or deception, or in detrimental ignorance of the unfaimess. 

B. General Damages 

46. NASD's conduct irreparably damaged Plaintiffs reputation. Plaintiffs personal 
relationships and health have suffered. Moreover, Plaintiffs credibility was forever tainted at 
such a crucial stage of his career, and he will never be able to build that initial book of business 
that most first-year stockbrokers concretize in the initial stages of their careers. 
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C. Economic Damages 

47. NASD's conduct also caused Plaintiff specific, economic damages, including, but 
not limited to, loss of salary and sign-on bonuses due to Plaintiffs loss of Ameriprise as a 
sponsoring firm, and the incurrence of personal debt as a result of his inability to pay living and 
household expenses. 

VL 
ATTORNEY'S FEES 

48. Plaintiff is entitled to recover reasonable and necessary attorney's fees under 
Texas Business and Commerce Code § 17.50(d) and Texas Civil Practice and Remedies Code 
§38.001(8). 

VII. 
NOTICE AND CONDITIONS PRECEDENT 

49. Plaintiff gave NASD notice as required by Texas Business and Commerce Code 
§ 17.505(a). Attached as Exhibit "C" is a copy of the notice letter sent to Defendant, which is 
incorporated by reference herein. 

VIII. 
DEMAND FOR JURY 

50. Plaintiff demands a trial by jury of all aforementioned issues, and tenders the 
appropriate fee with this Complaint. 

IX. 
PRAYER 
WHEREFORE, PREMISES CONSIDERED, Plaintiff, Brian Johnson, hereby 
respectiuUy requests that this Court order that Defendant, National Association of Securities 
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Dealers, Inc., be cited to appear and answer Plaintiffs Original Complaint and Demand for Jury 
Trial, and, upon hearing the merits of Plaintiff s case, award Plaintiff the following: 

a. Mental anguish damages; 

b. Specific and/or economic damages; 

c. Exemplary and/or punitive damages; 

d. Treble damages; 

e. Attorney's fees; 

f Prejudgment and postjudgment interest; 

g. Costs of suit; 

h. Any other relief, at law or equity, to which Plaintiff may prove himself justly 
entitled. 



Respectfully submitted. 





Ja^n L. Horton "" 

Texas State Bar No. 24041 1 30 

Mark C. Burgess 

Texas State Bar No. 00783755 

CRISP, BOYD, POFF, 
SCHUBERT & BURGESS L.L.P. 

2301 MooresLane 
P. O. Box 6297 
Texarkana, Texas 75505-6297 
Telephone: 903-838-6123 
Facsimile: 903-832-8489 

Attorneys for Plaintiff, Brian Johnson 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 30* day of June, 2006, a true and correct copy of the above 

and foregoing Plaintiffs Original Petition and Demand for Jury Trial was forwarded to attorney 

of record for National Association of Securities Dealers, Inc. (NASD) by certified United States 

Mail #91 7108 2133 3931 5989 5072, return receipt requested, correct postage prepaid and 

properly addressed as follows: 

William M. Jay 

Joseph F. Warin 

Gibson, Dimn & Crutcher LLP 

1050 Connecticut Avenue, N.W. 

Washington, DC 20036 




Jas^L. Horton 
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NASD/Series 7 Page 1 of 1 

Jason Horton 

From: Jay. William M. [WJay@gibsonclunn.com] 
Sent: Tuesday, May 30, 2006 2:13 PIVI 
To: jhorton@cbplaw.com 

Co: Warin, F. Josepin 

Subject: NASD/Series 7 

Dear Mr. Horton: 

Per our discussion earlier today: it appears that my client, the NASD, received your notice letter on March 29, 
2006. 

if you wish to discuss the matter further, you can feel free to call me or Joe Warin, a partner in this office (who can 
be reached at 202-887-3609). If your client, Mr. Johnson, is intent on pursuing an individual lawsuit, you may 
direct a request for waiver of formal service to me or Joe, and we will be glad to oblige. 

My contact information appears below. 

William M. Jay 

Gibson, Dunn & Crutcher LLP 

1050 Connecticut Avenue, N.W. 

Washington, DC 20036 

Direct Dial: (202) 955-8256 

Direct Fax: (202) 530-9553 

wjay@gibsondunn.com 

"MMS <Gibsondunn.net>" made the following annotations. 

This message may contain confidential and privileged infomiation. If it has been sent to you in error, 
please reply to advise the sender of the error and then immediately delete this message. 



6/29/2006 
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January 23, 2006 



BRIAN JOHNSON 
9431 PENNY LANE 
IRVING, TX 75063 



Dear BRIAN JOHNSON: 

I am writing to inform you of a scoring issue thai aflfecced tbe outcome of the Series 7 examination 
adnunistercd to you on Septentiber 20, 200S. NASD has determined that a software error introduced 
into the automated scoring mechanism for the Series 7 exam aSccted a Jinuted subset of individuals 
who sat for the exam between October 2004 and December 2005. Some candidates received a failing 
grade erroneously. The error, which affected only exams with scores on the edge of the pass/fail iine, 
caused some test takers to score just below the minimum passing grade. Your examination result was 
among those affected, and you should have received a passing score. 

We have enclosed your correa score report and have posted your passing score to your CRD record. 
We also have removed all corresponding information on CRD related to the erroneous score. Your 
sponsoring finri has already been notified of your passing score, and we have reimbursed your firm for 
any examination fees that it incurred because of the need to re-test. If you are not currently affiliated 
with an NASD member firrn^ you have until February 1^ 2008 to ce^^liate without having to take the 
Series 7 examination. If you are scill affiliated with an NASD noember firm, please contact your 
registration deparcnrent and confirm your status and determine if there are any remaining requirements 
necessary for you to obt^n your approved registration with NASD, other SRO$« and states. 

If you have rescheduled, or planned to reschedule, the Series 7 exam since the date of the incorrectly 
graded exam, you may have incurred certain out-of-pocket expenses as a result of the software grading 
error* We will defray expenses that you directly incurred in te-takiog the Series 7 examination. 
Specifically, we will reimburse you for (he demonstrable costs of revesting including outside training 
courses and materials, and for travel expenses directly related to re*taking the examination. If you 
would like to request reimbursement, please go to our website and submit the expense reimtairsement 
form to NASD with copies of your receipts, processed checks* or credit card statements. Please refer 
to www.nasd.CQm/s7exDenseform for instructions. 

We at NASD sincerely regret Che error occurred and apolo^ze for any problems it may have caused 
yoa If you or your firm has any questions or concerns, we encourage you to contact us at 301-987- 
2100. 



9S09 Key vv;est Avenue 
Rbdvilie, MO tel 301 590 6500 

Investor protection, Market Integrity. 20850-3329 www.nasd.com 
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j. DAVID CRISP 

Board Certified • Personal Injury Trial Uw 

Tenas Board Of Ucai Specialiiation 

Board Certified • Civil Trial Advocacy 

National Board or Trial Ad^occv 

JACK N. BOYD, JR. 

Board Certified • Personal Injuw Triai, La*' 
Texas Board Of Legal Specializatiom 

FRANKLIN A. POFFJR. 

BILL SCHUBERT 

Board Certified • Personal Injurt TRiAi Uw 
Texas Board Of Legal Specialization 

MARK C BURGESS 

Board Certified • Personal InjurvTrjai Lavsp 
Texas Board Of Legal Specialization 



MINOR W. (TREY) DAVIS, 111 
JASON L HORTON 



Of Counsel 
RANDALL D.GOODNXIN 

DAVID P. GOTTEN 

li0AR[i Certified • Personal Injury Trial Lamp 
Tex« Board Of Legal Si'EOalization 



ATTORNEYS LICENSED TO 

PRACTICE IN TEXAS & ARKANSAS 

STATE AND FEDERAL COURTS 



OFFICE ADMINISTRATOR 
DEBORAH G. MCENTIRE 



Crisp, Boyd, Poff, 
Schubert & Burgess, l.l.r 



Attorneys at Law 

A Registered Limned Liability Partnership 



2301 Moores L^ne • Post OPKia Box 6297 

Tlxarkana, Texas 75505-629? 

Telephone. 903/838-6123 • Facsimile: 903/832-8489 

wwmcbplawxom 



March 27, 2006 



CORPORATE CREATIONS NETWORK, INC. 

As Registered Agent for: 

National Association of Securities Dealers, Inc. 

6750 West Loop South #500 

Bellaire, Texas 6750 77401-41 12 

Re: Pre-suit Notice of Brian Johnson's Claims 
and Damages Resulting from Series 7 Exam 
Scoring Error 

To Whom It May Concern: 

This letter is sent to you in your capacity as the registered agent 
for National Association of Securities Dealers, Inc. PLEASE 
FORWARD THIS LETTER TO THE PROPER REPRESENTATIVE OF 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. IF YOU 
ARE NO LONGER THE REGISTERED AGENT FOR NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC., PLEASE READ 
NO FURTHER AND EMAIL ME AT ihorton@cbplaw.com INDICATING 
THAT YOU ARE NO LONGER THE REGISTERED AGENT FOR 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. Once 
this letter has been accepted by the proper representative of National 
Association of Securities Dealers, Inc., I will thank that representative 
to email me at the aforementioned address evidencing his/her receipt 
of this letter 

As you are aware, several class action lawsuits have been filed 
against you regarding a Series 7 exam scoring error affecting roughly 
1882 test takers that sat for the Series 7 between October 2004 and 
December 2005. Please allow this letter to serve as notice of my 
client, Brian Johnson's claims against you under the Texas Deceptive 
Trade Practices Act, Texas Business Commerce Code § 17.41 et seq, 
and for attorneys' fees under Texas Civil Practices and Remedies 
Code Section 38.001 et seq. This letter shall also serve as a pre-suit 
demand letter for damages resulting from your other violations of 
Texas law, as specified by the facts stated herein. 
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On September 20, 2005, you administered the Series 7 exam to my client at 
Prometric Test Centers, 2300 Airport Freeway, Clocktower Walkway Suite 235, 
Bedford/Ft Worth, Texas, 76022, Immediately thereafter, you informed my client that he 
received a failing score of 69% on the Series 7 exam. However, as you are now aware, 
this score was incorrect, and my client actually passed the Series 7 exam on September 
20, 2005. Said assertion was admitted by you on January 23, 2006, as indicated by the 
attached letter. According to your letter, you claim that a software error introduced into 
the automated scoring mechanism for the Series 7 exam affected a limited subset of 
individuals who sat for the Series 7 exam between October 2004 and December 2005. 

To say this alleged software error "affected" my client is an understatement. At 
the time my client sat for the September 20, 2005 Series 7 exam, he had begun a 
promising career with Ameriprise Financial, formally known as American Express 
Financial Advisors, Inc. Ameriprise Financial was my client*s Series 7 exam 
sponsoringfirni. If my client's Series 7 exam would have been scored properly, my 
client stood to earn a full-time position at Ameriprise Financial- an employment 
opportunity with a possible starting salary of $55,000.00. plus a $2,000.00 sign-on 
bonus. However, as you know, my client's Series 7 exam was not scored properly, and 
my client eventually lost his Ameriprise Financial sponsorship. 

My client also suffered other economic damages as a result of your failure to 
properly administer and/or score the Series 7 exam. My client's life ambition of 
becoming a stockbroker was placed on hold, and my client was forced to take an 
unrelated sales position to make ends meet. However, the ends never actually "met," 
causing my client to incur thousands of dollars in credit card charges and interest, in 
addition to taking loans from his parents to help pay bills. 

Not only did my client suffer economically, my client also suffered mentally. His 
relationships and health suffered. My client's reputation was forever tainted at such a 
crucial stage of his career, and he would never build that initial book of business that 
most first-year stockbrokers concretize in the initial stages of their careers. My client's 
credibility has been forever damaged. 

My client has incurred economic damages totaling roughly $79,000.00 as a result 
of your defective services and your ineffective attempts to correct your mistakes. My 
client's economic damages include, but are not limited to. the following: 

a. Lost employment with Ameriprise Financial $55,000 

b. Lost sign-on bonus $2,000 

c. Expenses incurred in retaking Series 7 $2,000 

d. Credit card charges and interest $10,000 

e. Loans from parents for living expenses $10,000 
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In addition, because your conduct was committed knowingly, my client is 
claiming mental anguish damages of $100,000,00, and treble economic damages of 
three times his economic damages, in the amount of $237,000.00. Moreover, if and 
when my client proves your conduct was intentional, my client will be entitled to treble 
economic and mental anguish damages totaling $537,000.00. However, in the spirit of 
compromise, my client has expressed a willingness to accept $400,000.00 as a full and 
final settlement of all claims against you; If you do not tender the stated amount to my 
client within sixty (60) days of receipt of this notice, my client will file suit against you 
and seek the maximum recovery listed above, plus reasonable attorney's fees as 
allowed by the Texas Civil Practice and Remedies Code.§ 38.001 etseq. 

Thank you for your attention to these matters, and I hope we can work together 
toward an amicable settlement of my client's claims. I look forward to your timely 
response. 



Kindest regards. 




Jason L. Norton 



JLH/anw 
1176.000 
Enclosure 



cc: Brian Johnson 
Mark Burgess 
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How To Understand And Use Coj^f^m^^ 
Protection 

From Mary Bellis . 

Your Guide to Inventors . 

FREE Newsletter. Si gn Up Now! 

A copyriglit protects your intellectual property so that no one can legally copy your creative expressions. Understand and use copyright protection correctly to protect your 

artistic expressions. Copyright literally means the right to copy. 

Difficulty: Average 

Time Required: Ongoing 

Here's How: 

1 . A copyright is a form of intellectual property law that provides protection for original works of authorship including literary, dramatic, musical, and artistic worl<s. 
Copyrights protect poems, novels, movies, songs, computer software, and architecture. 

2. Copyright protection is available to both published and unpublished works. 

3. Copyright protection does not protect the same things as a patent or trademark would. Copyright protection does not protect fads, ideas, systems, or methods 
of operation, although it may protect the way these things are expressed. 

4. Your work is under copyright protection the moment it is created and fixed in a tangible form so that it is perceptible either directly or with the aid of a machine 
or device. 

5. Copyright protection apply to any works 'whether or not' the materials are officially copyrighted meaning registered with the U.S. Copynght Office. 

6. Registenng copyrights with the U S Copyright Office will help if there is a legal dispute. 

7. You can download the forms needed to register from the Copyright Office. Registering a copyright is inexpensive, around thirty dollars It takes about two 
months for the Office to process your registration. 

8. Your work is protected with or without a copyright notice on it. The notice might help to deter copyright infnngment. You can put a copyright notice immediately 
on your work without registering. 

9. The copynght notice includes the symbol ©, the year the work was finished and the author's name. It should look like this example: © 2000 Your Name. All 
Rights Reserved Use a "P" in the center of the circle for phonorecords. 

10. Only the copyright owner or someone authorized by the owner has the right to reproduce the work in copies or phonorecords or to create derivative works 
based on the works. 

1 1 . Only the copyright owner or someone authorized by the owner has the right to distribute copies or phonorecords to the public by sale, rental or lease. 

12. Only the copyright owner or someone authorized by the owner can perform the work publicly, display the work publicly or as in the case of sound recordings 
perform the work publicly via digital audio transmissions. 

13. A copyright today would provide the protection and exclusive rights, lasting the life of the author plus seventy years. 



Tips: 



1 . You cannot copyright works that have not been fixed in a tangible fonm of expression. You cannot copyright titles, names, slogans, or familiar symbols. You 

cannot copyright works derived entirely from public domain information or common knowledge. 
2 Works for hire means being hired or under contract to someone to create works (i.e hired to design a website or logo). In that case the person that 

hired/contracted you becomes the copyright owner and holds copyright protection nghts. 

More How To's from your Guide To Inventors 
Important disclaimer information about this About site. 



Bookmark | ICiaiJI I [BTwI^^^ 



Our Storv | Be a Guide | Advertising Info | News & Events | Work at About | Site Map | Reprints | Help 
User Agreement | Ethics Polic y | Patent Info. [ Privacy Policy | Kids' Privacy Policy 

©2006 About, inc., A part of The New YprK Times Company. All rights reserved. 
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Alphabetical Index 

f - AA Vacations 
0--AA com Web„Services 

:■■" AA.com Web Services 

:. - Password Help 
g- AAdvantaae® 

i— AAirpass® 

r - Admirals Club® 

f+j" American Airlines Publishing 

i"" AmencanAirlines Credit Card— 
L,. AmencanAirlines Incentive TrAAvel® 
I Products 
:-- AmencanAirlines UATP Program 

:■ " Business ExtrAA® Program 

i- CR Smith Museum 

r" Cargo & Priontv Parcel Service 

:• • Customer Relations 

;-• Delayed Baggag e 

|— Duty Free 

:"" Group & Meeting Travel ^ 

I - Hgrnan Re^ogrpes 
[+1" Refunds 
[+]" Reservations 
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AA.com Web Services 



Phone: 



Contact AA 



US or Canada 

1-800-222-2377 

6 00 a m. - 2.00 a m. CT daily 

United Kingdom 

08-45-601-0619 

8 30 a m - 5 00 p m GMT 

Mon - Fri 

Closed Sat - Sun 

All Other Locations 

1-918-832-1384 

6.00 a.m. -200am CT daily 

Fprg9!t/>le„e«l Fis^wprd? 

Email AA com Web Services 
Email Password Support 



Contact For: 

Website Booking/Password Assistance 

Website Navigation 
Website Technical Support 
Website Comments & Questions 
Lowest Fare Guarantee 

Take the AA.com Site Tour . 



iSiit Im^m^ ^M^ 



SMsm 






AA com Lowest Fare 
Guarantee Reguest Form 



h^jjmik fMi^^^l 



^^M3^sm 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 



BRIAN JOHNSON, 

Plaintiff, 



NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC., 

Defendant. 

INDEX OF ALL DOCUMENTS FILED IN STATE COURT ACTION 



CIVIL ACTION NO. 



In accordance with Local Rule 81.1(a)(3), an index of all documents filed in Brian Johnson 
V. National Association of Securities Dealers, Inc., Cause No. DC-06-06520, in the 44th Judicial 
District Court of Dallas County, Texas, is as follows: 

1 . Plaintiffs Original Petition and Demand for Jury Trial, file-stamped July 5, 2006 
(with accompanying transmittal letter). 
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~ Case Summary ~ 

CASE NO. DC-06-06520 



BRIAN JOHNSON 

vs. 

NATIONAL ASSOCIATION OF SECURITIES 

DEALERS INC 



Location: 44th District Court 

^"i?^*^^ KELTON, DAVID 

Officer: ' 

Filed on: 07/05/2006 



C\Sh IMORVIAIION 



Case Type: COMMERCIAL DISPUTE 
Sub Type: CONSUMER/DTPA 



Fart\ inform \tio\ 



Lead Attorneys 



DEFENDANT NATIONAL ASSOCIATION OF SECURITIES 

DEALERS INC 



PLAINTIFF 



JOHNSON, BRIAN 



HORTON, JASON L. 903-838-61 23 



nxTK 



E\ FATS & Orders or tiik €oi;rt 



IXOKX 



07/05/2006 



07/05/2006 



ORIGINAL PETITION (OCA) 

JURY DEMAND (OCA) 

PLAINTIFF JOHNSON, BRIAN 



Vol/Bookj23, 
Page 37, 1 pages 



OAIT 



¥i\\\V\M, lM'ORM'\TION 



07/12/2006 
07/12/2006 
07/12/2006 



PLAINTIFF JOHNSON, BRIAN 
Total Charges 
Total Payments and Credits 
Balance Due as of 7/19/2006 



Charge 
Charge 
PAYMENT 
(CASE FEES) 



Receipt # 41275-2006-DCLK 



PLAINTIFF JOHNSON, BRIAN 
PLAINTIFF JOHNSON, BRIAN 
PLAINTIFF JOHNSON, BRIAN 



247.00 

247.00 

0.00 

217.00 

30.00 

(247.00) 



PAGE 1 OF 1 



Printed on 07/19/2006 at 2, 29 PM 
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]. DAVID CRISP 

Board Certified • Personal Injury Trial Law 

Texas Board Of Legal Specialization 

Board Certified • Civil Trial Aovoaa 

National Board of Trial Aovoaa 

JACK N.BOYD. JR. 

Board Certified • Personal Injury Trial Im 
Texas Board Of Legal SpECL\Li2AnoN 

FRANKLIN A. POFF, JR. 

BILL SCHUBERT 

Board Certified • Personal Injury Trial Law 
Texas Board Of Legal Speoauzation 

MARK C. BURGESS 

Board Certified • Personal Injury Trial Law 
Texas Board Of Legal Specialization 



MINOR W. (TREY) DAVIS, III 
JASON L. HORTON 



Of Counsel 
RANDALL D. GOODWIN 

DAVID P. COTTEN 

Board Certified • Personal Injury Trial Law 
Texas Board Of Legal Specialization 



ATTORNEYS UCENSED TO 

PRACTICE IN TEXAS & ARKANSAS 

STATE AND FEDERAL COURTS 



OFHCE ADMINISTRATOR 
DEBORAH G. MCENTIRE 



~ Crisp, Bo\" Pofp, 

Schubert & Burgess, ir.L.R 

Attorneys at Law 

A Registered Limited LiabiUiy Partne^^ Jj fi 






2301 MooRES Lane • Post Office Box 6297 

Texarkana. Texas 75505-6297 « ' . 

Telephone: 903/838-6123 • Facsimile: 903/832-8489 
wiuw.cbplaw.cotn /) . ' ,' 
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yja First Class Mail 

Mr. Jim Hamlin 
Dallas County District Clerk 
600 Commerce Street 
1'^ Floor— Suite 103 
Dallas, Texas 75202 



June 30, 2006 '^ 



B-44th 




Re: Brian Johnson v. NatiOHi 
Dealers, Inez, Cause No 
Court of Dallas County, TexasT 




f Security 

the District 



Dear Mr. Hamlin: 

Enclosed please find the Dallas County Civil District Court Cover 
Sheet and the original and two (2) copies of Plaintiffs Original Petition and 
Demand for Jury Tnal. I would ask that you please file the Ohginal Petition 
with the records in your office and place your file-marked stamp upon both of 
the extra copies and return to me in the seif-addressed, stamped envelope 
enclosed for your convenience. 

Also enclosed is my firm's check in the amount of $247.00, 
representing the civil filling fee of $217.00 and jury fee of $30.00. Formal 
service is not necessary at this time. 

If you have any questions or comments, please do not hesitate to 
contact my office. Kindest regards. 



Sincerely yours 




Jason L. Horton 



JLH/anw 
1176.000 
Enclosures 



cc: 
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BRIAN JOHNSON 
Plaintiff, 



vs. 



NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 

Defendant 
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DISTRICT COURT 



DALLAS COUNTY, 



PLAINTIFF'S ORIGINAL PETITION AND DEMAND FOR JURY TRIAL 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW, Plaintiff, BRIAN JOHNSON, and files this, PLAINTIFF'S ORIGINAL 
PETITION AND DEMAND FOR JURY TRIAL, and in support hereof would respectfiilly show 
unto this Court the following: 

I. 
PARTIES 

1 . Plaintiff, Brian Johnson, is an individual who resides at 943 1 Penny Lane, Irving, 
Texas 75063. 

2. Defendant, National Association of Securities Dealers, Inc. (NASD), is a foreign 
corporation organized under the laws of the State of Delaware, with its principle place of 
business located at 1735 K Street NW, Washington, D.C., 20006. NASD's national counsel, 
Gibson, Dunn & Crutcher, L.L.P., 1050 Connecticut Avenue, N.W., Washington, D.C. 20036, 
has agreed to accept service of process in lieu of formal summons. See Exhibit "A." 
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11. 

VENUE 

3. Venue is proper in this County under a permissive venue provision. Specifically, 
this suit is brought under the Texas Deceptive Trade Practices Act, which provides that such an 
action may be filed "only" in a county (1) in which venue is proper under Civil Practice & 
Remedies Code Chapter 15, or (2) where the defendant or its authorized agent solicited the 
transaction made the subject of this suit. Venue is proper in this County under Texas Civil 
Practice & Remedies Code § 15, 002(a)(1), as all or a substantial part of the events or omissions 
giving rise to the claim occurred in Dallas County. 

III. 
FACTS AND ALLEGATIONS 

4. In or around June of 2005, Plaintiff began a promising career at Ameriprise 
Financial, Inc. (Ameriprise), formerly known as American Express. As a prerequisite to 
becoming a securities dealer for Ameriprise, Plaintiff needed a passing score on the Series 7 
Exam. The Series 7 Exam is a qualification examination formulated by the New York Stock 
Exchange (NYSE), administered to ensure that all potential securities dealers possess the 
knowledge, skill and ability necessary to perform the critical functions of a registered securities 
dealer, 

5. On September 20, 2005, Plaintiff took the Series 7 Exam at Prometric Test 
Centers, 2300 Airport Freeway, Clockwater Walkway Suite 235, Bedford/Ft. Worth, Texas 
76022. Upon completion of the Exam, Plaintiff resumed his sponsorship at Ameriprise in 
anticipation of his Series 7 Exam results. 
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6. In order to pass the Series 7 Exam, Plaintiff needed a score of at least seventy 
percent (70%). Immediately after taking the Series 7 Exam, NASD informed Plaintiff that he 
received a failing score of sixty-nine percent (69%), NASD subsequently posted the failing 
score for public view. 

7. Even though Plaintiff, Plaintiffs friends and family. Plaintiffs employer and 

virtually any person with access to a computer were informed Plaintiff failed the Series 7 Exam, 

on January 23, 2006, NASD informed Plaintiff that he actually passed the Series 7 Exam, to wit: 

I am writing to inform you of a scoring issue that affected the outcome 
of the Series 7 examination administered to you on September 20, 2005. 
NASD has determined that a software error introduced into the 
automated scoring mechanism for the Series 7 exam affected a limited 
subset of individuals who sat for the exam between October 2004 and 
December 2005... Your examination result was among those affected, 
and you should have received a passing score. 

See Exhibit "B". 

8. As a result of NASD erroneously informing Plaintiff, Ameriprise and the general 
public that Plaintiff failed his Series 7 Exam, Plaintiff eventually lost his Ameriprise sponsorship 
and any chance at becoming a salaried Ameriprise employee. Plaintiffs personal relationships, 
personal health and self-confidence were also irreparably damaged by NASD's inexcusable 
neglect. 

IV. 
CAUSES OF ACTION 
A. Count I- DTPA 

9. Plaintiff is a consumer under the Texas Deceptive Trade Practices Act because 
Plaintiff is an individual who sought or acquired services by purchase from NASD. 
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10. NASD violated the Texas Deceptive Trade Practices Act by engaging in false, 
misleading or deceptive acts or practices that Plaintiff relied on to his detriment. Specifically, 
NASD accepted the responsibility of administering and scoring Plaintiffs Series 7 Exam with 
the knowledge of a potential "scoring issue" that could, and in fact did, prevent Plaintiff from 
achieving the proper result on his Series 7 Exam. NASD knew, or should have known, of this 
"scoring issue" as far back as October of 2004, yet nonetheless chose to administer and score 
Plaintiffs Series 7 Exam in September of 2005 using the same defective software. NASD failed 
to disclose information concerning NASD's ability to properly score Plaintiffs Series 7 Exam, 
which was known at the time of NASD's transaction with Plaintiff, and such failure to disclose 
said information was intended to induce Plaintiff into a transaction into which Plaintiff would 
not have entered had the information been disclosed, 

11. NASD also violated the Texas Deceptive Trade Practices Act by engaging in an 
unconscionable action or course of action, which to Plaintiffs detriment, took advantage of 
Plaintiffs lack of knowledge, ability, experience, or capacity to a grossly unfair degree. 
Specifically, NASD administered the Series 7 Exam to Plaintiff in September of 2005 when 
NASD knew, or should have known, of an admitted "scoring issue" that affected Exam scores as 
far back as October of 2004. Plaintiff took the Series 7 Exam, and relied on NASD's ability to 
properly score his Exam, without knowledge that this "scoring issue" could potentially affect 
Plaintiffs Series 7 Exam results. 

12. NASD's conduct was the producing cause of Plaintiff s injuries, as outlined infra, 
B. Count II" Breach of Contract 

13. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 
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14. A valid, enforceable contract was created when Plaintiff registered to take the 
Series 7 Exam and tendered the appropriate Exam fee to NASD, 

15. Plaintiff, as a party to the contract, has standing to sue for breach of the contract 
between Plaintiff and NASD. 

16. The contractual agreement between Plaintiff and NASD provided that Plaintiff 
would take the Series 7 Exam, and either expressly or implicitly provided that NASD would 
score Plaintiffs Exam correctly. 

1 7. Plaintiff performed his contractual obligations. 

18. NASD failed to perform its contractual obligations, thereby breaching said 
contractual agreement by incorrectly scoring Plaintiffs Series 7 Exam. 

19. NASD's breach caused Plaintiffs injuries, as outlined infra. 

C. Count III- Negligence 

20. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 

21. By agreeing to administer Plaintiffs Series 7 Exam, and by accepting money for 
scoring Plaintiffs Series 7 Exam, NASD owed Plaintiff a duty to properly score the Exam. 

22. NASD breached its duty to Plaintiff when NASD failed to properly score 
Plaintiffs Exam, thereby erroneously informing Plaintiff and the general public that Plaintiff 
failed the Series 7 Exam when in fact, Plaintiff actually passed the Exam. 

23. NASD's breach proximately caused Plaintiffs injuries, as outlined infra. 

D. Count IV- Gross Negligence 

24. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 
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25. When viewed objectively from NASD's standpoint at the time NASD scored 
Plaintiffs Exam, NASD's failure to properly score and/or administer Plaintiffs Series 7 Exam 
involved an extreme degree of risk, considering the probability and magnitude of the potential 
harm to Plaintiff and others. 

26. As NASD permitted the incorrect scoring of Series 7 Exams for almost one year 
prior to administering the Exam to Plaintiff, NASD had actual, subjective awareness of the risk 
that Plaintiffs Exam would be incorrectly scored, but nevertheless proceeded with a conscious 
indifference to Plaintiffs rights, safety and/or welfare. 

27. As a result, Plaintiff is entitled to recover exemplary and/or punitive damages for 
NASD's grossly negligent conduct. 

E. Count V- Negligent Misrepresentation 

28. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 

29. NASD represented to Plaintiff that Plaintiff failed the Series 7 Exam in the course 
of NASD's business, in a transaction in which NASD had an interest. 

30. As is evidenced by attached Exhibit "B", NASD admitted that the original score 
provided to Plaintiff was incorrect. However, before informing Plaintiff of the "scoring issue" 
responsible for said incorrect score, NASD supplied the false information for the guidance of all 
of Plaintiff s potential employers, and any other interested individual. 

31. NASD did not exercise reasonable care or competence in obtaining or 
communicating Plaintiffs incorrect Exam score. 

32. Plaintiff and others justifiably relied on NASD's misrepresentation, and NASD's 
negligent misrepresentation proximately caused Plaintiffs damages, as outlined infra. 
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F, Count VI- Tortious Interference with Prospective Relations 

33. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 

34. If NASD properly scored Plaintiffs Series 7 Exam, there existed at the very least 
a reasonable probability that Plaintiff would have entered into a business relationship with 
Ameriprise. 

35. NASD intentionally interfered with Plaintiffs business relationship with 
Ameriprise by publishing an erroneous result to Plaintiffs Series 7 Exam. 

36. NASD's conduct was independently tortious and/or unlawful, and proximately 
caused Plaintiffs injury, resulting in actual damage or loss, as outlined infra. 

G, Count VII- Defamation 

37. Plaintiff hereby incorporates the facts and allegations contained in the preceding 
paragraphs as if fully set forth herein. 

38. NASD published Plaintiffs incorrect Series 7 Exam score by making said 
incorrect score available to Ameriprise and the general public through various search engines 
sponsored by NASD. 

39. The incorrect Exam score referred directly to Plaintiff 

40. The incorrect Exam score was defamatory in that it injured Plaintiffs reputation, 
thereby exposing Plaintiff to public contempt or ridicule, causing Plaintiff financial injury, and 
compromising Plaintiffs integrity and/or virtue. 

41. As evidenced by Exhibit '*B", Plaintiffs erroneous Exam score was false and was 
made negligently by NASD. 
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42. Plaintiff suffered pecuniary injury as a result of Defendant publishing Plaintiffs 
erroneous Series 7 Exam score, as outlined infra, 

V. 
DAMAGES 

A. Count I- DTPA 

43. Because NASD acted knowingly and/or intentionally, Plaintiff is entitled to 
recover treble damages under the Texas Deceptive Trade Practices Act, Texas Business 
Commerce Code §17.50(b)(l). 

44. NASD's conduct was the producing cause of economic damages incurred by 
Plaintiff, including, but not limited to, loss of salary, bonuses and incurrence of personal debt, 

45. NASD's conduct was also the producing cause of mental anguish suffered by 
Plaintiff, for which Plaintiff is also entitled to recover damages. At the time NASD released 
Plaintiffs incorrect Series 7 Exam score, NASD had actual awareness of the falsity, deception 
and/or unfairness of administering and/or scoring Plaintiffs Series 7 Exam at a time when the 
Exam scoring system was faulty. In addition, NASD had specific intent that Plaintiff act in 
detrimental reliance on the falsity or deception, or in detrimental ignorance of the unfairness. 

B. General Damages 

46. NASD's conduct irreparably damaged Plaintiffs reputation. Plaintiffs personal 
relationships and health have suffered. Moreover, Plaintiffs credibility was forever tainted at 
such a crucial stage of his career, and he will never be able to build that initial book of business 
that most first-year stockbrokers concretize in the initial stages of their careers. 
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C. Economic Damages 

47. NASD's conduct also caused Plaintiff specific, economic damages, including, but 
not limited to, loss of salary and sign-on bonuses due to Plaintiffs loss of Ameriprise as a 
sponsoring firm, and the incurrence of personal debt as a result of his inability to pay living and 
household expenses. 

VI, 
ATTORNEY'S FEES 

48. Plaintiff is entitled to recover reasonable and necessary attorney's fees under 
Texas Business and Commerce Code § 17.50(d) and Texas Civil Practice and Remedies Code 
§38.001(8). 

VII. 
NOTICE AND CONDITIONS PRECEDENT 

49. Plaintiff gave NASD notice as required by Texas Business and Commerce Code 
§17, 505(a). Attached as Exhibit "C" is a copy of the notice letter sent to Defendant, which is 
incorporated by reference herein. 

VIIL 
DEMAND FOR JURY 

50. Plaintiff demands a trial by jury of all aforementioned issues, and tenders the 
appropriate fee w^ith this Complaint. 

IX, 
PRAYER 
WHEREFORE, PREMISES CONSIDERED, Plaintiff, Brian Johnson, hereby 
respectfully requests that this Court order that Defendant, National Association of Securities 
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Dealers, Inc., be cited to appear and answer Plaintiffs Original Complaint and Demand for Jury 
Trial, and, upon hearing the merits of Plaintiff s case, award Plaintiff the following: 

a. Mental anguish damages; 

b. Specific and/or economic damages; 

c. Exemplary and/or punitive damages; 

d. Treble damages; 

e. Attorney's fees; 

f Prejudgment and postjudgment interest; 

g. Costs of suit; 

h. Any other relief, at law or equity, to which Plaintiff may prove himself justly 
entitled. 

Respectfully submitted, 




J^n L. Horton '" 

Texas State Bar No. 24041130 

Mark C. Burgess 

Texas State Bar No. 00783755 

CRISP, BOYD, POFF, 
SCHUBERT & BURGESS L.L.F. 

2301 Moores Lane 
P. O. Box 6297 
Texarkana, Texas 75505-6297 
Telephone: 903-838-6123 
Facsimile: 903-832-8489 

Attorneys for Plaintiff, Brian Johnson 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 30^*^ day of June, 2006, a true and correct copy of the above 

and foregoing Plaintiffs Original Petition and Demand for Jury Trial was forwarded to attorney 

of record for National Association of Securities Dealers, Inc. (NASD) by certified United States 

Mail #91 7108 2133 3931 5989 5072, return receipt requested, correct postage prepaid and 

properly addressed as follows: 

William M. Jay 

Joseph F. Warin 

Gibson, Dunn & Crutcher LLP 

1050 Connecticut Avenue, N.W. 

Washington, DC 20036 





JasQff L. Horton 
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Jason Horton 



From; Jay, William M. [WJay@gibsonclunn.com] 
Sent: Tuesday, May 30, 2006 2:13 PM 
To; jhorton@cbplaw.com 

Cc: Warin, F. Joseph 

Subject: NASD/Series 7 

Dear Mr. Horton: 

Per our discussion earlier today: It appears that my client, the NASD, received your notice letter on March 29, 
2006. 

If you wish to discuss the matter further, you can feel free to call me or Joe Warin, a partner in this office (who can 
be reached at 202-887-3609). If your client, Mr. Johnson, is intent on pursuing an individual lawsuit, you may 
direct a request for waiver of formal service to me or Joe, and we will be glad to oblige. 

My contact information appears below. 

William M. Jay 

Gibson, Dunn & Crutcher LLP 

1050 Connecticut Avenue, N.W. 

Washington, DC 20036 

Direct Dial: (202) 955-8256 

Direct Fax: (202) 530-9553 

wjay@gibsondunn.com 

"MMS <Gibsondunn.net>" made the following annotations. 

This message may contain confidential and privileged infomiation. If it has been sent to you in error, 
please reply to advise the sender of the error and then immediately delete this message. 



6/29/2006 
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January 23, 2006 



BRIAN JOHNSON 
9431 PENNY LANE 
IRVING, TX 75063 



Dear BRIAN JOHNSON: 

I am writing to inform you of a scoring issue that affected the outcome of the Series 7 examination 
administensd to you on Scpiember 20, 2005. NASD has detennined that a software error introduced 
into the automated scoring mechanism for the Series 7 exam afCbcted a limited subset of individuals 
who sat for the exam between October 2004 and December 2005. Some candidates received a failing 
grade erroneously. The error, which affected only exams with scores on the edge of the pass/fail Une, 
caused some test takers to score just below the minimum passing grade. Your examination result was 
among those affected, and you should have received a passing score. 

We have enclosed your correct score report and have posted your passing score to your CRD record. 
We also have renfK>vcd alJ corresponding information on CRD related to the erroneous score. Your 
sponsoring finn has already been notified of your passing score, and we have reimbursed your firm for 
any examination fees that it incurred because of the need to re-test. If you are not currently affiliated 
with an NASD member firm, you have until February l, 2008 to re-affiliate without having to take the 
Series 7 examination. If you are scill affiliated with an NASD member firm, please contact your 
registration departnient and confirm your status and determine if there are any remaining requztcraents 
necessary for you to obtain your approved registration with NASD, other SROs. and states. 

If you have rescheduled* or planned to reschedule, the Series 7 exam since the date of the incomscUy 
graded exam, you may have incurred certain out-of-pocket expenses as a result of the software grading 
erron We will defray expenses that you directly incurred in re-taking the Series 7 examination. 
Specifically, we will reimburse you for the demonstrable costs of re-testing including outside training 
courses and materials, and for travel expenses directly related to re-taking the examination. If you 
would like to request reimbursement^ please go to our website and submit the expense reimbursement 
form to NASD with copies of your receipts, processed checks, or credit card statements* Please refer 
to www,nasd.com/s7expenscform for instructions. 

We at NASD sincerely regret the error occurred and apologize for any problems it may have caused 
you. If you or your firm has any questions or concerns, we encourage you to contact us at 301-987- 
2100, 



9509 Key West Avenue 
Rodcville, MD tel 301 590 6500 

Investor protectJon. Mark(?t Integrity. 20850-3329 www.nasd.com 
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J. DAVID CRISP 

Board Certified • PtRiONAi 1 niurv Trial L\w 

Te\as Board Of Lecal SrECiALiZATioN 

Board CERTjnED • Civil Trial Advocacy 

National Board or Trial Advocacy 

JACK N, BOYD, JR. 

Board Certified • Personal Injury Trial Law 
Tdcas Board Of Legal Specialization 

FRANKLIN A- POFF, JR. 

BILL SCHUBERT 

Board Certired • PeriiOnal Injury Trial Uw 
Texas Board Of Lecal Specialization 

MARK C. BURGESS 

Board Certified • Personal Injury Trjal La\x' 
Tl\as Board Or Legal Specialization 



MINOR W. (TREY) DAVIS, III 
JASON L. HORTON 



Of Counsel 
RANDALL D, GOODWIN 

DAVID R GOTTEN 

Board Cfrtififl) • Personai Injury Trjal Uw 
TtJCAS Board Or Legai SpECiAUZAnoN 



ATTORNEYS LICENSED TO 

PRACTICE IN TEXAS & ARKANSAS 

STATE AND FEDERAL COURTS 



OFFICE ADMINISTRATOR 

DEBORAH G. MCENTIRE 



Crisp, Boyd, Poff, 
Schubert & Burgess, l.l.r 

Attorneys at Law 



A Registered Limited Liability Partnership 



230! MooRES Lam • Po5r Ofhce Box 6297 

Texarka^^a.Tlxas 75'J05-6297 

Teiephone 903/838-6123 -FArsiMUF. 903/832-8489 

www chpbiw com 



March 27, 2006 



CORPORATE CREATIONS NETWORK, INC. 

As Registered Agent for: 

National Association of Securities Dealers, Inc. 

6750 West Loop South #500 

Bellaire, Texas 6750 77401-4112 

Re: Pre-suit Notice of Brian Johnson's Claims 
and Damages Resulting from Series 7 Exam 
Scoring Error 

To Whom It May Concern: 

This letter is sent to you in your capacity as the registered agent 
for National Association of Securities Dealers, Inc. PLEASE 
FORWARD THIS LETTER TO THE PROPER REPRESENTATIVE OF 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. IF YOU 
ARE NO LONGER THE REGISTERED AGENT FOR NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC., PLEASE READ 
NO FURTHER AND EMAIL ME AT ihorton(5).cbplaw.com INDICATING 
THAT YOU ARE NO LONGER THE REGISTERED AGENT FOR 
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. Once 
this letter has been accepted by the proper representative of National 
Association of Securities Dealers, Inc., I will thank that representative 
to email me at the aforementioned address evidencing his/her receipt 
of this letter 

As you are aware, several class action lawsuits have been filed 
against you regarding a Series 7 exam scoring error affecting roughly 
1882 test takers that sat for the Series 7 between October 2004 and 
December 2005. Please allow this letter to serve as notice of my 
client, Brian Johnson's claims against you under the Texas Deceptive 
Trade Practices Act, Texas Business Commerce Code § 17.41 et seq, 
and for attorneys' fees under Texas Civil Practices and Remedies 
Code Section 38.001 et. seq. This letter shall also serve as a pre-suit 
demand letter for damages resulting from your other violations of 
Texas law, as specified by the facts stated herein. 
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On September 20, 2005, you administered the Series 7 exam to my client at 
Prometric Test Centers, 2300 Airport Freeway, Clocktower Walkway Suite 235, 
Bedford/Ft. Worth, Texas, 76022. Immediately thereafter, you informed my client that he 
received a failing score of 69% on the Series 7 exam. However, as you are now aware, 
this score was incorrect, and my client actually passed the Series 7 exam on September 
20, 2005. Said assertion was admitted by you on January 23, 2006, as indicated by the 
attached letter. According to your letter, you claim that a software error introduced into 
the automated scoring mechanism for the Series 7 exam affected a limited subset of 
individuals who sat for the Series 7 exam between October 2004 and December 2005. 

To say this alleged software error "affected" my client is an understatement. At 
the time my client sat for the September 20, 2005 Series 7 exam, he had begun a 
promising career with Ameriprise Financial, formally known as American Express 
Financial Advisors, Inc. Ameriprise Financial was my client's Series 7 exam 
sponsoringfirm. If my client's Series 7 exam would have been scored properly, my 
client stood to earn a full-time position at Ameriprise Financial- an employment 
opportunity with a possible starting salary of $55,000.00, plus a $2,000.00 sign-on 
bonus. However, as you know, my client's Series 7 exam was not scored properly, and 
my client eventually lost his Ameriprise Financial sponsorship. 

My client also suffered other economic damages as a result of your failure to 
properly administer and/or score the Series 7 exam. My client's life ambition of 
becoming a stockbroker was placed on hold, and my client was forced to take an 
unrelated sales position to make ends meet. However, the ends never actually "met," 
causing my client to incur thousands of dollars in credit card charges and interest, in 
addition to taking loans from his parents to help pay bills. 

Not only did my client suffer economically, my client also suffered mentally. His 
relationships and health suffered. My client's reputation was forever tainted at such a 
crucial stage of his career, and he would never build that initial book of business that 
most first-year stockbrokers concretize in the initial stages of their careers. My client's 
credibility has been forever damaged. 

My client has incurred economic damages totaling roughly $79,000.00 as a result 
of your defective services and your ineffective attempts to correct your mistakes. My 
client's economic damages include, but are not limited to, the following: 

a. Lost employment with Ameriprise Financial $55,000 

b. Lost sign-on bonus $2,000 

c. Expenses incurred in retaking Series 7 $2,000 

d. Credit card charges and interest $10,000 

e. Loans from parents for living expenses $10,000 
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In addition, because your conduct was committed knowingly, my client is 
claiming mental anguish damages of $100,000.00, and treble economic damages of 
three times his economic damages, in the amount of $237,000.00. Moreover, if and 
when my client proves your conduct was intentional, my client will be entitled to treble 
economic and mental anguish damages totaling $537,000.00. However, in the spirit of 
compromise, my client has expressed a willingness to accept $400,000.00 as a full and 
final settlement of all claims against you. If you do not tender the stated amount to my 
client within sixty (60) days of receipt of this notice, my client will file suit against you 
and seek the maximum recovery listed above, plus reasonable attorney's fees as 
allowed by the Texas Civil Practice and Remedies Code § 38.001 et seq. 

Thank you for your attention to these matters, and I hope we can work together 
toward an amicable settlement of my client's claims. I look forward to your timely 
response. 



Kindest regards. 

Sincerely, 




Jason L. Norton 



JLH/anw 
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Enclosure 



cc: Brian Johnson 
Mark Burgess 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 



BRIAN JOHNSON, 

Plaintiff, 



NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC., 

Defendant. 



CIVIL ACTION NO. 



CERTIFICATE OF INTERESTED PERSONS OF 
NATIONAL ASSOCIATION OF SECURITIES DEALERS. INC. 



Defendant National Association of Securities Dealers, Inc. ("NASD"), pursuant to Local 
Rule 3.1(f) and Local Rule 81.1(a)(3)(D), certifies to this Court that the following is a Ust of all 
persons, associations of persons, firms, partnerships, corporations, guarantors, insurers, affiUates, 
parent or subsidiary corporations, or other legal entities who or which are financially interested 
in the outcome of the case: 

1) Brian Johnson, Plaintiff; and 

2) National Association of Securities Dealers, Inc., Defendant. 



100043313 l.DOC 



CagSa-b:§®-3Q&<Sbl/5(56aH3 B DDomnreekil 3-4 F\\eE\\klSm/2am)0&Pa^^3^ &9lo& 69 



i^p 



,|||0( 



DATE: July 20. 2005 . 



Respectfully submitted, 

GffiSa^, DUNN i CRUTCHER LLP 



By: 



Thorny C. McGraw 
State Mr No. 13653700 
TMcGraw@gibsondimn.com 
John Franklin Guild 
State Bar No. 24041022 
JGuild@gibsondunn.com 

2 1 00 McKinney Avenue, Suite 1 100 
Dallas, Texas 75201 
Telephone: (214) 698-3133 
Facsimile: (214) 571-2937 

ATTORNEYS FOR NATIONAL ASSOCIATION 
OF SECURITIES DEALERS, INC. 



OF COUNSEL: 

F. Joseph Warin 

William M. Jay 

Jennifer J. Schulp 

GIBSON, DUNN & CRUTCHER LLP 

1050 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

Telephone: (202) 955-9500 

Fax: (202)467-0539 
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CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing Certificate of hiterested Persons has 

been served on counsel for Plaintiff, Brian Johnson, by first class mail, correct postage prepaid, 

and by facsimile on this 20th day of July, 2006 as follows: 

Jason L. Horton 

Mark C. Burgess 

CRISP, BOYD, POFF, SCHUBERT & BURGESS L.L.P. 

2301 Moores Lane 

Post Office Box 6297 

Texarkana, Texas 75505-6297 

Telephone: 903-838-6123 

Facsimile: 903-832-8489 




CERTIFICATE OF INTERESTED PERSONS Page 3 

100043313 l.DOC 



CaE!Sa-b:©®-jQ&<5tl/S(5 



6^|B 



DDoMiraiBfUl 3-4 F\\eE\\klSm/2(ma.0&Pa^^3^<mm 69 



mmn 










o 
< 
o 



o 



o 
o 



o 
o 
z 

H 



CagSa-b:§®-3Q&<Sbl/5(5€ai3 B DDomnreekil 3-4 fWeEWMJ/Tm/^omoO&Padl^aBm <&2B& 69 



i^B 



|||D( 



NO. 06-06520-B 



BRIAN JOHNSON, 

Plaintiff, 



V. 



NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC., 



IN THE DISTRICT COURT OF 



DALLAS COUNTY, TEXAS 



44TH JUDICIAL DISTRICT 



Defendant. 

NOTICE OF FILING OF NOTICE OF REMOVAL 

TO PLAINTIFF AND HIS COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that on July 20, 2006, Defendant National Association of 
Securities Dealers, Inc. ("NASD") filed with the United States District Court for the Northern 
District of Texas, Dallas Division, NASD's Notice of Removal of this action, a copy of which is 
attached as Exhibit 1 to this document, and that this action is removed to the United States District 
Court for trial as of today, July 20, 2006. NASD respectfully requests this Court to proceed no 
further in this action, unless and until the case is remanded. See 28 U.S.C. § 1446(d). 
DATE: July 20, 2006 



NOTICE OF FILING OF NOTICE OF REMOVAL - Page 1 
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OF COUNSEL: 

F. Joseph Warin 

William M. Jay 

Jennifer J. Schulp 

GIBSON, DUNN & CRUTCHER LLP 

1050 Connecticut Avenue, N.W, 

Washington, D.C. 20036 

Telephone: (202) 955-9500 

Fax: (202)467-0539 



Respectfully 

GrosoNi 

By:_ 




& CRUTCHER LLP 



Thomas C.MbGraw 
state BarNA/ 13653700 
TMcGraw@gibsondunn.com 
John Franklin Guild 
state Bar No. 24041022 
JGuild@gibsondunn.com 

2100 McKinney Avenue, Suite 1 100 
Dallas, Texas 75201 

Telephone: (214) 698-3133 
Facsimile: (214) 571-2937 

ATTORNEYS FOR NATIONAL ASSOCIATION 
OF SECURITIES DEALERS, INC. 
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CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing Notice Of Filing Of Notice Of 

Removal has been served on counsel for Plaintiff, Brian Johnson, by first class mail, correct postage 

prepaid, and by facsimile on this 20th day of July, 2006 as follows: 

Jason L. Horton 

Mark C. Burgess 

CRISP, BOYD, POFF, SCHUBERT & BURGESS L.L.P. 

2301 Moores Lane 

Post Office Box 6297 

Texarkana, Texas 75505-6297 

Telephone: 903-838-6123 

Facsimile: 903-832-8489 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 



BRIAN JOHNSON, 

Plaintiff, 



NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC., 



CIVIL ACTION NO. 



Defendant. 

ATTACHMENT TO CIVIL COVER SHEET 



Counsel for Plaintiff 

Jason L. Horton 

State Bar No. 24041130 

Mark C. Burgess 

State Bar No. 00783755 

CRISP, BOYD, POFF, SCHUBERT & 

BURGESS L.L.P. 

2301 Moores Lane 

Post Office Box 6297 

Texarkana, Texas 75505-6297 

Telephone: (903) 838-6123 

Facsimile: (903) 832-8489 

ATTORNEYS FOR BRIAN JOHNSON 



Counsel for Defendant 

Thomas C. McGraw 

State Bar No. 13653700 

TMcGraw@gibsondunn.com 

John Franklin Guild 

State Bar No. 24041022 

JGuild@gibsondunn.com 

GIBSON, DUNN & CRUTCHER LLP 

2100 McKinney Avenue, Suite 1 100 

Dallas, Texas 75201 

Telephone: (214) 698-3133 

Facsimile: (214) 571-2937 

OF COUNSEL: 

F. Joseph Warin 

William M. Jay 

Jennifer J. Schulp 

GIBSON, DUNN & CRUTCHER LLP 

1050 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

Telephone: (202) 955-9500 

Fax: (202)467-0539 

ATTORNEYS FOR NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, 
INC. 
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United States District Court 
Northern District of Texas 



Supplemental Civil Cover Sheet For Cases Removed 
From State Court 



This form must be attached to the Civil Cover Sheet at the time the case is filed in the U.S. 
District Clerk' s Office. Additional sheets may be used as necessary. 



1. State Court Information: 

Please identify the court from which the case is being removed and specify the number 
assigned to the case in that court. 

Court Case Number 

44th Judicial District of Dallas County, Texas DC-06-06520 



Style of the Case: 

Please include all Plaintiff(s)5 Defendant(s)5 Intervenor(s)5 Counterclaimant(s), 
Crossclaimant(s) and Third Party Claimant(s) still remaining in the case and indicate their 
party type. Also, please list the attomey(s) of record for each party named and include their 
bar number, firm name, correct mailing address, and phone number (including area code.) 

Party and Party Type Attorney(s) 



See Attached 

3. Jury Demand: 

Was a Jury Demand made in State Court? Yes 

If "7^5," by which party and on what date? 

Plaintiff July 5. 2006 

Party Date 
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4. Answer: 

Was an Answer made in State Court? No 

If "Yes" by which party and on what date? 



Party Date 

5. Unserved Parties: 

The following parties have not been served at the time this case was removed: 

Partv Reason(s) for No Service 

National Association of Securities Dealers, Inc. Original Petition was sent directly 

to counsel. 



6. Nonsuited, Dismissed or Terminated Parties: 

Please indicate any changes from the style on the State Court papers and the reason for that 
change: 

Partv Reason 

None 



7. Claims of the Parties: 

The filing party submits the following summary of the remaining claims of each party in this 
litigation: 

Partv Claim(s) 

Brian Johnson Texas Deceptive Trade Practices Act claim and 

various common-law claims for economic damages, 
mental anguish, and punitive damages, all related to 
an incorrect test score. 
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Party 

Brian Johnson, Plaintiff 



National Association of Securities Dealers, 
Inc., Defendant 



Counsel 

Jason L. Horton 

State Bar No. 24041130 

Mark C. Burgess 

State Bar No. 00783755 

CRISP, BOYD, POFF, SCHUBERT & 

BURGESS L.L.P. 

2301 Moores Lane 

Post Office Box 6297 

Texarkana, Texas 75505-6297 

Telephone: (903) 838-6123 

Facsimile: (903) 832-8489 

Thomas C. McGraw 

State Bar No. 13653700 

TMcGraw(a),gibsondunn.com 

John Franklin Guild 

State Bar No. 24041022 

JGuild@gibsondunn.com 

GIBSON, DUNN & CRUTCHER LLP 

2100 McKinney Avenue, Suite 1100 

Dallas, Texas 75201 

Telephone: (214) 698-3133 

Facsimile: (214) 571-2937 

OF COUNSEL: 

F. Joseph Warin 

William M. Jay 

Jennifer J. Schulp 

GIBSON, DUNN & CRUTCHER LLP 

1050 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

Telephone: (202) 955-9500 

Fax: (202)467-0539 



